UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

No. 04-6560

UNI TED STATES OF AMERI CA,
Plaintiff - Appell ee,

vVer sus

ANTHONY ANDREWS

Def endant - Appel | ant.

Appeal from the United States District Court for the Eastern
District of North Carolina, at WImngton. Janmes C. Fox, Senior
District Judge. (CR-01-27-F;, CA-02-44-7-F)

Submitted: Septenber 27, 2004 Deci ded: Novenber 3, 2004

Before LUTTIG KING and DUNCAN, Circuit Judges.

Affirmed by unpublished per curiam opinion.

Ant hony Andrews, Appellant Pro Se. Rudolf A. Renfer, Jr.,
Assistant United States Attorney, Raleigh, North Carolina, for

Appel | ee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Ant hony Andrews appeals fromthe district court’s deni al
of his notion for reconsideration of his notion to conpel the
Government to file a Fed. R Cim P. 35(b) notion on his behalf
and the denial of his notion to recuse the district judge for not
issuing a ruling on his notions as noot. Finding no error, we
affirm

Andrews’ notion to conpel alleged that the Governnent
refused to file a notion to reduce his sentence pursuant to Rule
35(b) due to unconstitutional notives. The district court found
that Andrews was subject to an earlier version of Rule 35(b) that
mandat ed any CGovernnent notion to reduce a defendant’s sentence
must be filed within one year of the inposition of that sentence.
Because the court found that any decision the Governnent nmade with
regard to Andrews’ assistance was nmade outside that one-year
wi ndow, the court found Andrews could not have benefitted froma
Rul e 35(b) notion and, hence, his notion to conpel was w thout
merit.

“IAl] claimthat a defendant nerely provided substanti al
assistance will not entitle a defendant to a renmedy or even to
di scovery or an evidentiary hearing. Nor woul d additional but

generalized allegations of inproper notive.” Wade v. United

States, 504 U S 181, 186 (1992). A defendant nust nake a

“substantial threshold showi ng” of inproper notive to warrant an



evidentiary hearing. | d. “This court has followed the Suprene
Court’s lead and strictly interpreted the Wade excepti ons, hol di ng
that the decision not to nake a downward departure notion is

properly within the governnment’s discretion.” United States v.

Butler, 272 F.3d 683, 686 (4th Cr. 2001). Thus, wunless the
Governnent’s refusal to file a notion is based on an
unconstitutional notive such as race or religious aninmus, or i s not
rationally related to a legitimte governnmental end, district
courts are without authority to reviewa prosecutor’s discretionary
decision not to file a substantial assistance notion. 1d.
Because Andrews has failed to nmake a substantial
t hreshol d showi ng that the Government’s decision not tofile a Rule
35(b) notion was due to unconstitutional notives, we find it
unnecessary to determ ne which version of Rule 35(b) applies to
Andrews. Al though Andrews al |l eges the Governnent’ s deci sion not to
allow him to substantially assist in the prosecution of two
def endant s vi ol at ed Wade, the Governnment states it chose not to use
the i nformati on Andrews provi ded because it was either unnecessary
or cunul ative. Based on the record before us, we find that Andrews
has failed to nake the required threshold showing that the
Governnent’s decision was notivated by unconstitutional reasons.
Because we are able to affirmthe judgnent of a district court on
any basis supported by the record, we affirmthe district court’s

denial of Andrew s notion for reconsideration on this basis. See
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Ei senberg v. Wachovia Bank, N. A, 301 F.3d 220, 222 (4th Crr.

2002). W also affirmthe denial as noot of his notion to recuse
the district judge. Additionally, we deny Andrews’ notion to
aut hori ze production of transcripts at Governnent expense, as well
as his notion to place this appeal in abeyance. Finally, we grant
his notion to file a response to the Governnment’s informal brief.
W dispense with oral argunent because the facts and | egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.
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